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instructions at the time of the previous
overpayment, we will generally find
the individual to be at fault. However,
in determining whether the individual
is at fault, we will consider all aspects
of the current and prior overpayment
situations, and where we determine the
individual is not at fault, we will waive
adjustment or recovery of the subse-
quent overpayment. In making any de-
termination or decision under this sec-
tion concerning whether an individual
is at fault, including a determination
or decision of whether the failure to re-
port the excess resources correctly and
in a timely manner was willful and
knowing, we will take into account any
physical, mental, educational, or lin-
guistic limitations (including any lack
of facility with the English language)
of the individual (and spouse if any).

[53 FR 16544, May 10, 1988, as amended at 59
FR 1636, Jan. 12, 1994]

§ 416.558 Notice relating to overpay-
ments and underpayments.

(a) Notice of overpayment and under-
payment determination. Whenever a de-
termination concerning the amount
paid and payable for any period is made
and it is found that, with respect to
any month in the period, more or less
than the correct amount was paid,
written notice of the correct and incor-
rect amounts for each such month in
the period will be sent to the individual
against whom adjustment or recovery
of the overpayment as defined in
§ 416.537(a) may be effected or to whom
the underpayment as defined in
§§ 416.536 and any amounts subject to
installment payments as defined in
§ 416.544 would be payable, notwith-
standing the fact that part or all of the
underpayment must be withheld in ac-
cordance with § 416.543. When notifying
an individual of a determination of
overpayment, the Social Security Ad-
ministration will, in the notice, also
advise the individual that adjustment
or recovery is required, as set forth in
§ 416.571, except under certain specified
conditions, and of his or her right to
request waiver of adjustment or recov-
ery of the overpayment under the pro-
visions of § 416.550.

(b) Notice of waiver determination.
Written notice of an initial determina-
tion of waiver shall be given the indi-

vidual in accordance with § 416.1404 un-
less the individual was not given notice
of the overpayment in accordance with
paragraph (a) of this section.

(c) Notice relating to installment pay-
ments to individuals whose drug addiction
or alcoholism is a contributing factor ma-
terial to the determination of disability.
Whenever a determination is made con-
cerning the amount of any benefits due
for a period that must be paid in in-
stallments, the written notice will also
explain the amount of the installment
payment and when an increased initial
installment payment may be made (as
described in § 416.544). This written no-
tice will be sent to the individual and
his or her representative payee.

[40 FR 47764, Oct. 10, 1975, as amended at 55
FR 33668, Aug. 17, 1990; 60 FR 8150, Feb. 10,
1995]

§ 416.560 Recovery—refund.
An overpayment may be refunded by

the overpaid recipient or by anyone on
his or her behalf. Refund should be
made in every case where the overpaid
individual is not currently eligible for
SSI benefits. If the individual is cur-
rently eligible for SSI benefits and has
not refunded the overpayment, adjust-
ment as set forth in § 416.570 will be
proposed.

[55 FR 33669, Aug. 17, 1990]

§ 416.570 Adjustment—general rule.
Where a recipient has been overpaid,

the overpayment has not been re-
funded, and waiver of adjustment or re-
covery is not applicable, any payment
due the overpaid recipient or his or her
eligible spouse (or recovery from the
estate of either or both when either or
both die before adjustment is com-
pleted) is adjusted for recovery of the
overpayment. Adjustment will gen-
erally be accomplished by withholding
each month the amount set forth in
§ 416.571 from the benefit payable to the
individual except that, when the over-
payment results from the disposition of
resources as provided by §§ 416.1240(b)
and 416.1244, the overpayment will be
recovered by withholding any pay-
ments due the overpaid recipient or his
or her eligible spouse before any fur-
ther payment is made. Absent a spe-
cific request from the person from
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whom recovery is sought, no overpay-
ment made under title II or XVIII of
the Act shall be recovered by adjusting
SSI benefits, and absent a specific re-
quest, no overpayment of SSI benefits
shall be adjusted against benefits pay-
able under title II of the Act. In no
case shall an overpayment of SSI bene-
fits be adjusted against title XVIII ben-
efits.

[55 FR 33669, Aug. 17, 1990; 55 FR 42148, Oct.
17, 1990]

§ 416.571 10-percent limitation of
recoupment rate—overpayment.

Any adjustment or recovery of an
overpayment for an individual in cur-
rent payment status is limited in
amount in any month to the lesser of
(1) the amount of the individual’s bene-
fit payment for that month or (2) an
amount equal to 10 percent of the indi-
vidual’s total income (countable in-
come plus SSI and State supple-
mentary payments) for that month.
The countable income used is the
countable income used in determining
the SSI and State supplementary pay-
ments for that month under § 416.420.
When the overpaid individual is noti-
fied of the proposed SSI and/or feder-
ally administered State supplementary
overpayment adjustment or recovery,
the individual will be given the oppor-
tunity to request that such adjustment
or recovery be made at a higher or
lower rate than that proposed. If a
lower rate is requested, a rate of with-
holding that is appropriate to the fi-
nancial condition of the overpaid indi-
vidual will be set after an evaluation of
all the pertinent facts. An appropriate
rate is one that will not deprive the in-
dividual of income required for ordi-
nary and necessary living expenses.
This will include an evaluation of the
individual’s income, resources, and
other financial obligations. The 10-per-
cent limitation does not apply where it
is determined that the overpayment
occurred because of fraud, willful mis-
representation, or concealment of ma-
terial information committed by the
individual or his or her spouse. Con-
cealment of material information
means an intentional, knowing, and
purposeful delay in making or failure
to make a report that will affect pay-
ment amount and/or eligibility. It does

not include a mere omission on the
part of the recipient; it is an affirma-
tive act to conceal. The 10-percent lim-
itation does not apply to the recovery
of overpayments incurred under agree-
ments to dispose of resources pursuant
to § 416.1240. In addition, the 10-percent
limitation does not apply to the reduc-
tion of any future SSI benefits as a
consequence of the misuse of funds set
aside in accordance with § 416.1231(b) to
meet burial expenses. Adjustment or
recovery will be suspended if the recip-
ient is subject to a reduced benefit rate
under § 416.414 because of residing in a
medical facility in which Medicaid is
paying a substantial portion of the re-
cipient’s cost of care.

[55 FR 33669, Aug. 17, 1990]

Subpart F—Representative
Payment

AUTHORITY: Secs. 702(a)(5), 1631 (a)(2) and
(d)(1) of the Social Security Act (42 U.S.C.
902(a)(5) and 1383 (a)(2) and (d)(1)).

SOURCE: 47 FR 30475, July 14, 1982, unless
otherwise noted.

§ 416.601 Introduction.
(a) Explanation of representative pay-

ment. This subpart explains the prin-
ciples and procedures that we follow in
determining whether to make rep-
resentative payment and in selecting a
representative payee. It also explains
the responsibilities that a representa-
tive payee has concerning the use of
the funds he or she receives on behalf
of a beneficiary. A representative
payee may be either a person or an or-
ganization selected by us to receive
benefits on behalf of a beneficiary. A
representative payee will be selected if
we believe that the interest of a bene-
ficiary will be served by representative
payment rather than direct payment of
benefits. Generally, we appoint a rep-
resentative payee if we have deter-
mined that the beneficiary is not able
to manage or direct the management of
benefit payments in his or her own in-
terest.

(b) Policy used to determine whether to
make representative payment. (1) Our pol-
icy is that every beneficiary has the
right to manage his or her own bene-
fits. However, some beneficiaries due
to a mental or physical condition or
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